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Dear Mr. Herman, 

By and through the undersigned counsel, this Response to the Complaint designated as 
Matter Under Review 6675 is submitted on behalf of Vernon Parker for Congress, and Kelly 
Lawler in her capacity as Treasurer of Vemoh Parker for Congress. For the reasons set forth 
below, the Commission should find no reason to believe that any respondent violated the Federal 
Election Campaign Act of 1971, as amended (the "Act")* and the Commission should dismiss the 
Complaint. 

The Complaint contends that the Respondent did not provide the required disclaimers in a 
so-called "push poll." In MUR 5835 (DCCC)̂  the Commission lacked four votes to find that 
survey, research, and polling telepihone calls require a "paid for by" disclaimer under the Act and 
Commission regulations. The Respondent was justified in relying on the result in MUR 5835 in 
which the Commission took no action against the Democratic Congressional Campaign 
Committee in a substantially similar matter. 

Alternatively, this matter should be dismissed on the basis of the very small amount of 
money spent on the telephone calls in question ($500) and the nature of the alleged violation. 

•'3 

1.1 

I. Neither The Act Nor Commission Regulations Require Disciaimers In Survey, 
Research, or Polling Telephone Calls 

The Act does not require a disclaimer for survey, research, or polling telephone calls. See 
Statement of Reasons of Vice Chairman Petersen and Commissioners Hunter and McGahn in 
MUR 5835 at 4 ("The plain language of [§ 441d(a)] does not impose disclaimer requirements 
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upon polls, survey research, or anything of the sort.").' Under Section 441d(a), a disclaimer is 
required: 

whenever a political committee makes a disbursement for the purpose of 
financing any communication [including a solicitation of contributions] through 
any broadcasting station, newspaper, magazine, outdoor advertising facility, 
mailing, or any other type of general public political advertising, or whenever any 
person makes a disbursement for the purpose of financing conimunications 
expressly advocating the election or defeat of a clearly identified candidate,... 
makes a disbursement for an electioneering communication. 

O 
O 
KJ ; Section 441 d(a) uses the term "communication" rather than "public communication." 
1̂  : With respect to the disclaimer provisions, the Commission subsequently confiated the two terms. 
1̂  ' Section 441 d, though, "does not include any reference to 'telephone bank,* let alone the separate 
^ I concept Of polls." Statement of Reasons of Vice Chairman Petersen and Commissioners Hunter 
Q and McGahn in MUR 5835 at 5. 
Nl ' 

Commission regulations at 11 C.F.R. § 110.11 also do not mention survey* research, 
polling, or "push poll" telephone calls. Rather, under the Commission's regulations, disclaimers 
are required on "all public communications, as defined at 11 CFR 100.26, made by a political 
committee," as well as on certain political committee emails and websites. "Public 
conmiunication" is defined to include a: 

communication by means of any broadcast, cable, or satellite 
communicatioh, newspaper, magazine, outdoor advertising facility, 
mass maiiing, or telephone bank to the general public, or any other 
fonn of general public political advertising. 

IIC.F.R. § 100.26. 

By regulation, the Commission requires disclaimers for "telephone banks to the general 
public." (This term is defined at 11 C.F.R. § 100.28.) A survey/research/polling call, however, 
is not a "telephone bank to the general public," and it is not a form of "general public political 
advertising." See Statement of Reasons of Vice Chairman Petersen and Commissioners Hunter 
and McGahn in MUR 5835 at 7 ("there is a clear distinction between telephone banks, which 
tend to convey information and thus can arguably be viewed as a form of general public political 

' The other three Commissioners did not issue a Statement of Reasons, but their views are presumably 
reflected in the General Counsel's Reports in MUR 6675, as well as the Probable Cause Hearing 
Transcript. 
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advertising ... and polls, which by their very nature do not, and thus cannot be viewed as a form 
of'general public political advertising'"); see also Statement of Reasons of Commission von 
Spakovsky in MUR 5587R (Vitter/McCrei, Inc.) at 4 ("the disclaimer requirements apply only to 
'telephone banks to the general public' that have the character of, and can reasonably be 
considered to be, 'general public political advertising'"). 

IL Polls Conducted Over The Telephone Are Not "Telephone Banks'* 

Telephone banks and polls are two very different concepts. The purpose of a "telephone 
bank" is inform the recipient of a certain policy or action, and these calls are most ofien a form 

!H of political advertising. Telephone banks ofien urge the recipient to take a position on a policy 
^ and to urge the recipient to take action conceming the policy.̂  
O 
^ By contrast, survey, research, and polling calls collect information and are used by 
KJ political committees to inform a campaign about its public, test potential messages and gauge 
^ reactions, and develop campaign strategies.̂  
Nl 

By its plain language, the Act does not require disclaimers for survey, research, and 
polling telephone calls. The broader language ofthe regulation - requiring disclaimers for 
"telephone banks" - also does not capture survey, research, and polling calls, as these types of 
telephone calls are not forms of "general public political advertising." 

III. Survev, Research, and Polling Calls Versus So-Called "Push Polls'* 

As noted in the Statement of Reasons in MUR 5835, "the term 'push poll' is not defined 
in the Act, [t]herefore, usage of the term is of no legal significance here." The Complaint 
alleges: "One of Mr. Parker's campaign consultants, the Summit Group, began conducting a so 
called pwj/i poll on October 15,2012 to voters in Arizona's Congressional District 9" (emphasis 
added). 

"Push polls" operate "under the guise of legitimate survey research to spread lies, rumors, 
and innuendo about candidates. Statement of Reasons of Vice Chairman Petersen and 
Commissioners Hunter and McGahn in MUR 5835 at 10 quoting Larry Sabato & Glenn R. 
Simpson, Dirty Little Secrets 245 (1996). Legitimate public opinion surveys may, however, still 

Ŝtatement of Reasons of Vice Chairman Petersen and Commissioners Hunter and McGahn in MUR 5835 at 7 
(quoting '*Legal Defmition of Phone Bank, http.7/definitions.uslegal.com/p/phone-bank/). 

^ Id. citing Michael W. Traugott and Paul Lavrakas, The Voter*s Guide To Election Polls 1 (2d ed. 1999); see also 
Statement of Reasons of Vice Chairman Petersen and Commissioners 1-Iunter and McGahn in MUR 5835 at 7 
(quoting Alan Quinlan's definition of a poll). 
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contain negative information about a candidate. Id. at 12. As Neil Newhouse reported, "testing 
negatives about candidates on a public opinion poll doesn't make the instmment a push poll." 
Id. at 12 quoting Neil Newhouse, Think You've Been 'Push Polled'? Maybe Not, Politico (Nov. 
19,2007). Finally, Mark Blumenthal explained, "campaign pollsters routinely conduct surveys 
that test campaign messages and try to simulate the dialogue of a real cainpaign. That message 
testing can involve negative information." Id. quoting Mark Blumenthal, 'Pushing' The Ethics 
of Message Testing (Nov. 16,2007). 

Three Commissioners therefore concluded the fact that the DCCC telephone call 
"provides voters with seemingly negative infonnation about Congressman Boswell's opponent 

rsl Stan Anderson did not transform the calls into 'push polls' or 'advocacy calls.' There is no 
^ reason to think that the DCCC's polls were anything other than a fundamental data collection 
O tool to inform legitimate campaign strategies " Statement of Reasons of Vice Chairman 
^ Petersen and Commissioners Hunter and McGahn in MUR 5835 at 12. 
Nl 

IV. The Poll At Issue Here Was Used To Inform The Campaign And Shape The 
O 
1̂  Campaign's Message 
H 

The poll at issue in this matter was a leghimate polling call designed to assist the 
campaign in properly calibrating its message in the final weeks before the election; it was not 
"political advertising." The poll was conducted on October 15, three weeks before the election, 
to test a potential message regarding opponent Kyrsten Sinema. The campaign placed 6,596 
telephone calls to likely voters; 596 individuals responded to the first question and 480 
responded to the second question. (The other 6,000 calls presumably went unanswered or the 
call recipient simply hung up.) The total cost ofthe survey was $500. 

The first question asked for whom the call recipient intended to vote and instmcted the 
call recipient to press 1 for Republican Vemon Parker; press 2 for Democrat Kyrsten Sinema; or 
press 3 if undecided. Then, the second question tested a potential campaign message regarding 
Ms. Sinema. The call recipient was told, truthfully, that Ms. Sinema once served as a criminal 
defense attorney and that she had represented murderers. The pollster then asked, "Do you think 
Sinema should release her client list?" The call recipient was told to press 1 for 'yes' and 2 for 
'no.' 

The results of this question proved helpful to the Parker campaign in determining that 
Ms. Sinema's prior professional work was of public interest, and also that the public favored the 
release of her client list. At no time did the poll advocate the election or defeat of Ms. Sinema, 
nor did the telephone call advocate the call recipient take any particular action. 
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The poll results indicated tha;t 44.6% said they would vote for Mr. Parker̂  while 41.7% 
said they were voting for Ms. Sinema. However, 63% of respondents said, that Ms. Sinema 
should release her client list. See Complaint, Exhibh 1 at 1. With this information, the Parker 
campaign saw that the "client list" issue was a viable issue, and that even some of those who said 
they would vote for Ms. Sinema were interested in the public release of her client list. During 
the next couple of weeks, the Parker campaign used the results of this poll as part of its 
messaging. This messaging successfully gamered the support of the chief prosecutor for 
Maricopa County who joined in Mr. Parker's call for Ms. Sinema to release her client list. The 
National Organization of Victims of Juvenile Lifers also endorsed Vemon Parker because of this 
issue. This poll and its results were therefore quite important in shaping Mr. Parker's messaging 

Q in the election. 

2 V. Alternatively. The Complaint Should Be Dismissed As A Low Rated Matter That 
Nl Does Not Warrant Additional Commission Resources 

Q As noted above, the total cost of the telephone calls in question was $500. These calls 
^ were placed to 6,596 phone numbers, of which 596 listened long enough to respond to the first 

question, while only 480 responded to a second question. In addition, Mr. Parker lost the 
election in which these calls were placed. Accordingly, given the total cost involved, the nature 
of the alleged violation, and the fact that Mr. Parker did not prevail in the election, the matter 
warrants dismissal pursuant to Heckler v. Chaney, 

Conclusion 

For the foregoing reasons, the Commission should find no reason to believe a violation 
occurred and dismiss the matter, or altematively, dismiss the matter pursuant to its authority 
under Heckler v. Chaney. 

Sincerely, 

Jason Torchinsky 
Michael Bayes 
Shawn Sheehy 

Counsel to Vemon Parker For 
Congress 
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